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FILE: B-203034 DATE: December 29, 1981
MATTER OF; Farm Credit district retizement plans

DIGEST: Since Farm Credit district retirement
plans must be submitted for prior approval
of Farm Credit Admimistration, FCA employees
cannot thereafter be viewed as independent
For purposes of performing audits required
by section 103 of the Employee Retirejnent
Income Security Act of 1974, as amended
(ERISA) .

This decision responds to’a letter from the General Counsel of

the Farm Credit Administration concerning the independence of the Farm
Credit Pdministration's (FCA) audit of Farm Credit district retirement
plans, The General Councel contends that the examination and audit cf

a plan by the Chief Examiner of the FCA satisfies the reauirement of

an independent audit imposed by section 103 of the Employee Retirorent

Income Security Act of 1974, (ERISA), as amenaed, 29 U,S5,C., § 1024,

We disagree, Since district retirement plans must be sul;ritted for the
prior approval of the FCA, we do not believe FCA employees can there-
after be viewed as "independent" for purposes of performing the audit,

Section 121(a) of the Accounting and Auditing Act of 1950 (1950
Act), as amended, 31 U.S.C, § 68a (Supp. IIY, 1979), provides in
relevant part that:

"(a) Notwithstanding any other provision of law
or any administrative determination to the contrary,
each Federal Government pensicn plan and each plan
described in section 123(b) * * *, shall be deemed
to be subject to the provisions of section 103 of
the Erployee Retirement Income Security Act of 1974
in the same manner as an employee pension benefit
plan to which such section applies * * &7

Farm Credit District Retirement plans are specifically listed in
cection 123(b). (31 U.E.C. § 68c(b)(4).)

Section 103(a)(3)(A) of EPISA, as amended, 29 U.S.C.
§ 1023(a)(3)(A), requires that:

"Except as provided in subparagraph (C), the
administrator 5f an employee benefit plan shall
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engage, on behals of all plan participants, an
Independent qualified public accountant, who shall
conduct such an examination of apy fipancial state-
ments of the plan, and of other books and records of

the plan, as the accountant may deem necessary to
enable the accountant to form an opinion as to whether
the fipancial statements and schedules required to be
included in the anual report by subsection (b) of

this section are presented fairly in conformity with
generally accepted accounting prineiples applied on

a basis consistent with that of the preceding year,

Such examination shall be conducted in accordance with
generally accepted auditing atendards, and shall involve
such tests of the books and records of the plan as are
considered necessary by the independent qualified public
accountant., * * *" (Emphasis supplied,)

The General Counsel argues that an examination and audit (with
opinion) of a district retirement plan by the Farm Credit Administra-
tion's Chief Examiper copstitutes the independent audit required by
rection 103 of ERISA, as amended, 29 U,S.C, § 1023, He cites as
support for this position, section 5,20 of the Farm Credit Act of 1971,
as amended, 12 U,S.C, § 2254, which provides:

"Except as provided herein, each institution of the
System, and each of their agents, at such times as the
Governor of the Farm Credit Administration may determine,
shall be examined and audited by farm credit examiners
under the direction of an independent chief Farm Credit
Administration examiner, but each bank and each production
credit association shall be examined and audited not less
frequently than once each year, Such egaminations shall.
include objectjve appraisals of the effectiveness cof man-
agement and apolication of policies in carrying out the
provisions of this Act and in servicing all eligible
borrowers, If the Governor determines it to be necessary
or appropriate, the rxequired examinations and audits may
be made by independent certified public accountants, cer-
tified by a regulatory authority of a State, and in
accordance with generally accepted cuditing standards,
Upon raquest of the Governor or any bank of {the System,
farm credit examiners shall also make examinations and
written reports of the condition of any organization,
other than national banks, to vhich, or with which, any
institution of the System contemplates making a loan or
discounting paper of such organivation., For the purposes
of this Act, examinerg of the Farm Credit Administration
shill be subject to the same requirements, responsibili-
ties, and penalties as are applicable to examiners under
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the National Bank Act, the Federal Reserve Act, the
federal Deposit Insurance Act, and other provisions
of law and shall have the same powers and privileges
as are vested in such examiners by law."

(FCA emphasis,)

He asserts that "[a)s an 'agent' of a Farm Credit institution, a
pension trust covering the employees of that instituvtion is subject to
a mandatory examination and audit by FCA which Congress contemplated
would be independenw."

We agree that Congress intended that the Farm Credit
Mministration's Chief Examiner and his subordipates would be inde-
pendent of the banks and associations which they examine, 12 C,F.R,
601,130 in fact requires that Farm Credit examiners: -

“+ * % refrain from action or conduct which may result
in, or create the appearance of, obligating them to or
causing them to be influenced by any of the officers
or employees of the institutions supervised by the
varm Credit Administration." (Hrphasis supplied,)

However, we are concerned not merely with the independence of Farm
Credit examiners vis-a-vis the institutinns which they audit, We are
concerned in addition with the independence of the FCA with reagard to
the district retirement plans. 12 C,F,R, 612,2310 provides that:

"The district boards and the bank boards shall
provide retirement benefits for their smployees who
are not under the Civil Service Retivement Act,

* * % Any such relirement plans, including thrift

or savings plans, and any amendments thereto, chall

be submitted for the prior approval of the Farm Credit
Mnministration, * % *"

Since this regulation contemplates that the FCA will participate in
the formulation of district retirement plans, we believe that the
subsequent examination of these plans by FCA personnel does not con-

stitute an "indepenvent”" audit,

We note that GMO's "Standards for Audit of Governmental
Organizations, Programs, Activitiass, and Fvnctions (1981 Revision)"
(Standards), in dealing with the question of independence, sets as the
second general standard for Government auditing the following:

"In all matters relating to the audit work, the

audit organization and the individual auditors, whether
government or public, must be free from personal or
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external impairments to independence, must be organiza-
tionaliy independent, and shall maintain an i)dependent
attitude and appearance,” See Standards, p. 6.

This standard places ymon auditors and audit organizations the
responsibility for maintaining independence so that opinions will be
impartial and will be viewed as impartial by knowledgeable third
parties, Standards, p., 17-18, Amorg personal and organizatiopal
impairments, which in our opinion might affect auditors' ability to
be impartial or be viewed by knowledgyeable third parties as impartial,
areg

"Previous involveirent in a decisionmaking or
management capacity that would affect current
operations of the entity or program beina audited,"
See Standards, p, 18,

AdGitionally, we note that the second general standard of the
American Institute of Certified Prblic Accountants (AICPA) provides:

"In all matters relating to the assignment, an
independence in mental attitude is to be maintained by

the auditor or auditors." AU § 220.01.
The AICPA has Interpreted this standard by stating, in part:

" % % * Independent auditors should not only be
independent in fact; they should avoid situations
that may lead outsiders to doubt their independence.

"k % % public confidence * * * might * * * be

impaired by the existence of circumstances which
reasonable people might believe likely to in€luence
independence., * * * [T)o be recognized as Independent,
he [the independent. auditor) must be free from any
obligation to or interest in the client, its management,
or its owners.* * *"

Thus, if we apply these standards, we note that the FCA may be
viewed by knowledgeable third parties or reasonable people as having
an "obligation to," as well as an "interest in," the Farm Credit dis-
trict retirement plans in that FCA is charged by law with approving the
plans, In addition, FCA has supervisory control over all member benk
activities, particularly with respect to certain personnel-related
activities. . Consequently, FCA examiners may lacl: the appearance of
independence on the bases that they may not be viewed as free from the
persona). impairment, mentioned in the GAO standards or as in compliance
with the AICPA interpretat.ions of its second general standard.
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Furthermore, ihe FCA examiners may appear to knowledgeable third
parties or reasonable people not te be free of FCA administrative con-
trol, If so, there may be further appearance of lack of independence
by FCA examiners,

While we recognize that neither of these standards specifically
applies o the audits of ,Farm Credit Banks and institutions, our
Office's standards have buen generally accepted by all levels of
Government as well as by the accounting profession, Furthermove, the
AICPA standards and pronourncements which for the most part technically
apply onply to AICPA members engaged in the practice of accounting have
also been gennrally accepted by the accounting profession and others
as autheoritative support for auditing matters and as guidance where
nther guidance does rot exist,

In the present case there is nothing in the law or its legislative
history indicating what constitutes an "inderendent audit" for the pur-
poses of section 103(a)(3)(A) of ERISA, although it does indicate that
audit by an independent qualified public accountant was anticipated,

See section 121(a)(6) of the 1950 Act, as amended, 31 U.S,C, § 6Ba(a)(6).
In these circumstances, then, we think it is appropriate to refer to the

standards laid down by GAC and AICPA in order to assist us ip determining
whether or not tine Farm Credit Administration audit meets the requirement
for "independence" under the law,

Therefore, since an audit of the Farm Credit District Retirement
Pian by employees of the same authority responsible for approving the
plan, notwithstanding the organizational "independence" of FCA's
examiners, may lead reasonable persons tc doubt the independence of
the examination performed, it is our opinion that the requirement for
an independent audit would not be satisfied by this procedure, In-
stead, we believe that engaging a private firm to conduct the audit
(as contemplated by the Act) would be necessary to satisfy thag
requirement.,

(Uinru7 1<, Uhns Clewn.
For the. Conptroller, General
of the United States





